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Directing a company

What does it really mean to be a director of the company? Is there a responsibility attached to the
title and what are the potential exposures faced? Tas Demos provides some answers.

Tas Demos

In real estate, the majority of businesses
arg conducted through & company
struclure, with the owner of the compahy
usually also being the director

Generally, controt of a campany lies with
the shareholders; but the directars have
wide powers to contral the company’s
arganisation and business,

This controlis governed by the company's
constitution and certain provisions in the
Corporations Law

In Mew Sauth Wales, it is & requirement
of the Properly, Stock and Business
Agents ot 2002 that one director of &
real estate company s alse a licensed
reat estate agenl, Invariably, reat pstate
agants who operate thewr businesses
through companies will neea to
understand the rote-of director

36 [FEINSW Real Estate Journal

Who may be appointed?

Any natural person over 18 years of
age can be appainled as director of
a company, bul only after consenting
to actin that capacily. The consent
must be in writing and kept by the
company.

Anindividual cannal ba a directar of a
cornpany if he ar she is insalvent, urider
administration or has been convicted

of any offence:

* |n relation to the-promation, formation
or management ol & corperation

« |nvolved ina sarious traud ar
committed for defrauding someons.

Directors’ duties
Directors’ duties can be divided into
bwo groups:

1. Commion law fiduciary duties
Directors. owe their company the
hiduciaty duties of loyalty and good
faith. The fduciary duties are awed 1o
the company and not {0 the Individual
shareholder

The duty to act in.good falth is made up
of lwo components:

a. theduty toact bona fide for the
benelit of the cormpany
b the duly to avaid conflicts of interest

The first of these aspects relates to
the abligation of the director ta use his
or her powers and position bona fide
for the benefit of the company.

The second aspect of the duly of good
faith Is that the director is abliged fo
prevent a situation arising where thers
is poasibly & conflict between his or her
personal [nterests and |hose of Lhe
cormpany

2. Statutory duties
Thastatutory duties of a direclor can be
separated inte twa components:

a. Administrative Duties
Thera are also a number of certain
administrative requirements of the
company that the directars are
respansible for, These include;

* The duty toensure accounting records
are-correctly recorded such thal the
company’s financial position can be
explained. This nat only extends to the
trading records ol the business bul
alsa to the trust accounl records

= The duty to prepare a profit and loss
dccount and balance sheels sp as to
present a “troe and lair’ view of the
company's atfairs

v The duty to ensure dacuments
reélating to changes in the.company's
constitution or officers are filed,



In addition to the dulies imposed by the
Corporations Law, company directors
also have duties imposad an tham by @
fange of other Federal and Stale laws,

b. Statutory duties of care and diligence
I addition to comman law fiduciary
duties, directors have a statutory
duty to exercise the degree of care and
diligence that @ reasonable persan in
a similar posttion would exercise

There are criminal sanctions against
diractars ar other afficers of a company
wheo are reckless ar intentionally
dishonest and who fail to exercise (heir
powers and discharge their duties in
good faith in the besl interests of the
carporation or for & proper purpose

Recent cases against high profile
directars is Indicative of the approach

the Auslralian Securities and |nvestments
Commission is taking in relation to the
obligations.and duties of directars,

However, although the Corporations
Law imposes stalutory duties of care
and diligente upon the directors of a
campany, they can be protectad by
whal s knewn as ‘the business
|udgement rute’,

This rule proyides that a director

of a company who makes a business
judgrient or decision s taken o mest
his or her duty of care and diligencoe,
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and their eguivalent duties al commen
taw, In respect af the [wdgmentior
decision if they:

» make the |udgement In good faith
for a proper purpose

» donol have.a material personal
interest in the subject matter of
the judgement

» [nfarm themselves abott the
subject matter of the judgementto
the extent they reasonably believe
o be appropriate. |§ |sa directors'
responsihility to ensure they have
g proper understanding of the issue
al hand

« rationally believe that the judgement |5
in the bestinterests af the corporatian,
that is, a'beliel that a reasanahble
persan ntheir pasitian would hold.

If a director relies in good taith on
infermation, or professional or exper!
advice, the director's reliance on the
infarmalion or advice is taken (o salisfy
his or her stalulary and camman law duties

Liabilities and offences of directors

If a direclar has executed his or her
statulory and fiduciary duties properly
and in accordance with the discussion
above, then It is unlikely that they will
be prasecuted or have legal action faken
against them personally

That |s untess the campany incurred a
debl whitst the directors have known
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or should have known that [he company
was nol able lo pay it= debis as and
when thay fall dus. This s known as
insalvent trading

Any natural person over
18 years of age can be
appointed as director of a
company, but only after
consenting to act in that
capacity

If there is a breach of duty In respect
of insolvent trading, a director may be
aroered 1o compensale the campany,
Their aclian may also resuit ina civil
penalty ar aven criminal prosecution.

In addilian to insalvent trading, there
are a number of other offences where
directors can be personally liable.

Directors may also be proseculed for
various affences, such as:

= ghtaining a financial advantage

« dishonesty

« making & false or misleading statemen

« providing false or misleading
infarmation o documents:
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~»Continued from page 37

Recent examples of convictions for
defrauding the Commaonwealth under
5290 of the Crimes Act involye:

* major understatement of income
over a number of years

» [he use of ‘Phoenix' companies, in
which large tax debls are accumulated
and the companies then liquidated,
with the assels being transferred to
new companies and Lax labilities
left unpaid

» major failures Lo remil lax instalments
for cash payments made to employees
and subcontractors over a lang period

* stripping of company assets by
diversion of unpaid group tax
instalments to fund an extravagant
lifestyle

* claiming of substantial company
deductions for moneys diverted to
the contraller's own use over a
number of years:

Apart from the general criminal
provisions noted above, there Is an
important rute which applies specifically
where a takation offence’ is committed
by a company.

Generally, anyone who is concerned
with the management of the company

is deemed to have personally committed
that offence. This includes directors

of a company.

It will be-a defence to such a charge if
the director proves that he or she:

= did not aid, abet, counsel or procure
the relevant act or cmission of the
comparny, and

» was not, in any way, knowingly
cancernad in the company’s act or
omission; or a party to it
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Under tax law, the onus
is on the director to
establish, on the balance
of probabilities, that he
or she was not knowingly
concerned

Under tax law, the opus is on the
director to establish, on the bzlance of
probabilitiss, that he or she was not
knowingly concerned.

It is unlikely that a director will be able
L establish this defence by adopting an
gttitude of passive ignorance.

fs a8 genersl policy, the Tax Office has
said that it will prosecute the company
rather than its directors. However,
prosecution of directors may be
appropriate where;

« prosecution of the company would
be pointless because |t doss not
have sufficient assets

» directors were deliberately using the
campany for the purpose of defeating
the aperation of the tax laws, or
sheltering behind the ‘corporate vell’, or

* previous experience suggests that
prosecution of the company would nof
have a deterrent affeci.

It should not be assumed, however,
that these are the only cireumstances
in which officers will be prosacuted.

In setting the penally for revenua

offences of this kind, the courts will
lgke some account of the director's
goad character, but not to the same

extent as in general criminal cases,
The importance of genersl deterrance
will usuatly take priority cver personal
considarations.

In conclusion

In thie vast majarity of cases, directars
of companies, especially smaller ones,
are not aware of the responsitilities and
abligations of the role or director until
such time as they have breached their
duties in some form or another:

Typically individuals believe that because
they operate a business using & corporate
structure they are safe fram the threat of
legal action, This will generally ba (he
case as long as they do not breach their
duties as directors. il

Tas Demos is a partner at BOH & Co
Chartered Accountants in Epping. He has
over 15 yvears experience and specialises
in real estate practice. He can be contacted
on tel [02) 9849 3300 or by email at
tdemosfdbdhco.com.au



